I. INTRODUCTION
Although recidivism among select criminal subgroups has long been a central focus of American penology, 2 the current generation of sex offender registration and community notification laws surely marks a high water mark in this regard. 3 Driven by affirmative "legislative findings"
4 that typically vastly overstate the capacity of social science to predict the likelihood, frequency, and nature of sex offender recidivism, 5 (1) (1997) ("sexual offenders pose a high risk of engaging in further offenses after release ... and protection from these offenders is a paramount public interest.").
The Colorado Legislature, in contrast, has adopted the nation's most measured provision of this sort:
The general assembly hereby finds that a small percentage of persons who are convicted of offenses involving unlawful sexual behavior and who are identified as sexually violent predators may pose a high enough level of risk to the community that persons in the community should receive notification concerning the identify of these sexually violent predators. The general assembly also recognizes the high potential for vigilantism that often results from community notification and the dangerous potential that the fear of such vigilantism will drive a sex offender to disappear and attempt to live without supervision. The general assembly therefore finds that sex offender notification should only occur in cases involving a high degree of risk to the community and should only occur under carefully controlled circumstances that include providing additional information and education to the community concerning supervision and treatment of sex offenders. Colo. Rev. Stat. § 16-13-901 (1999) .
5. See Doe v. Attorney Gen., 715 N.E.2d 37, 44 (Mass. 1999) (concluding that "the expert evidence makes plain that the data concerning recidivism rates change significantly depending on circumstances .... We glean from that evidence that uncertainties surround many aspects of the subject of sex offender recidivism."). Indeed, sex offender risk assessments are notoriously inaccurate in massive corrections experiment taking place beyond prison walls. 9 In a departure from previous commentaries, which focused largely on the constitutionality of registration and notification, 1 0 issues now largely resolved by the courts," this Article addresses the methods now being used by U.S. jurisdictions to sort and classify sex offenders deemed by legislatures to possibly warrant registration and community notification. 12 As will be evident, jurisdictions
Risking a Dangerous Definition, 10 J. Contemp. Legal Issues 61 (1999) . 9. See, e.g., Tim Doulin, Sex-Abuse Hearings Piling Up, The Columbus Dispatch (Ohio), Apr. 29, 1999, at 1A (discussing how prosecutors, public defenders and courts are struggling to carry out classification hearings for hundreds of current and previously convicted offenders).
10. See, e.g., Daniel L. Feldman, The "Scarlet Letter Laws" of the 1990s: A Response to the Critics, 60 Alb. L. Rev. 1081 Rev. (1997 12. At present, jurisdictions use any (or some combination) of three primary methods of informing communities of the whereabouts of registered offenders. These involve: (1) "public access," which requires interested members of the community to request information from a given jurisdiction's registry (which can exist in written or CD-ROM form, and at times can also be accessed by telephone "hot-line"); (2) Internet access, whereby the jurisdiction maintains a sex offender "web site" containing registrants' information; and (3) affirmative community differ broadly not just in their basic approaches to classification for purposes of notification, but also in the procedural and substantive rules that increasingly dominate sex offender classification decision-making. In many jurisdictions these procedures were imposed legislatively from the outset, with little in the way of judicial refinements occurring over time. In others, successful due process challenges have resulted in imposition of new procedural requirements, where none (or some lesser form) initially existed legislatively. 3 Taken as a whole, the various approaches now in use reflect differing levels of faith in the actuarial capacity of the justice system to predict sex offender recidivism. In many jurisdictions, for instance, legislatures have mandated that offenders convicted of specified offenses register and be subject to notification, without regard for individual risk, in explicit deference to empirical estimates notification by law enforcement, which can involve the use of informational fliers and door-to-door visits by police. See Devon B. Adams, U.S. Bureau of unacceptably high rates of sex offender recidivism. In others, less actuarial faith is evinced, and offenders are evaluated on a case-by case basis often by means of "risk assessment" tools, themselves premised on recidivism riskrelated criteria. Even among this latter category of jurisdictions, however, basic differences prevail on the core issues of how much proof is required to satisfy risk-level classification criteria, which party (offender or the state) bears the burden of proof, and whether a right to appeal the classification exists, issues that similarly turn on risk and its allocation.
In short, with sex offender registration and community notification in effect virtually nationwide, Americans are now engaged in an unprecedented national experiment in actuarial justice. This Article represents an initial inquiry into the procedural machinery involved in this undertaking, and considers what the diversity of procedures adopted by jurisdictions perhaps says about our faith in actuarial justice.
II. FEDERAL LAW
Current federal law pertaining to sex offender registration and community notification has its origins in three recent congressional initiatives. The initial federal law, the Jacob Wetterling Crimes Against Children and Sexually Violent Offender Registration Act, enacted in September 1994, specifies the minimum standards for state registration of sex offenders. The Wetterling Act directs states to obtain particular information from designated sex offenders, requires eligible sex offenders to remain registered for at least ten years, and mandates that states release "relevant information that is necessary to protect the public concerning a specific person required to register." 4 States must register persons convicted of a criminal offense against a victim who is a minor 5 and those 14. 42 U.S.C. § § 14071(a)(1)(A), (b)(6)(A)(e)(2) (Supp. 1999). 15. Such an offense is defined as: any criminal offense in a range of offenses specified by State law which is convicted of a "sexually violent offense."' Registration information, at a minimum, for such offenders must include name, address, fingerprints and a photograph. Offenders are to remain subject to the law for the entire minimum ten-year period, with exceptions made only when the underlying conviction is reversed, vacated or set aside, or the offender is pardoned.'"
The federal standards "constitute a floor for state programs, not a ceiling"; states are free to broaden the list of eligible offense categories, lengthen the mandated registration period, and impose other measures more stringent than required by the Wetterling Act. 19 Likewise, although Wetterling requires that registered information be released, as "necessary to protect the public," 2 " federal requirements on the geographic scope, method and extent comparable to or which exceeds the following range of offenses: (i) kidnapping of a minor, except by a parent; (ii) false imprisonment of a minor, except by a parent; (iii) criminal sexual conduct toward a minor; (iv) solicitation of a minor to engage in sexual conduct; (v) use of a minor in a sexual performance; (vi) solicitation of a minor to practice prostitution; (vii) any conduct that by its nature is a sexual offense against a minor; or (viii) an attempt to commit an offense described in any of clauses (i) through (vii), if the State-(I) makes such an attempt a criminal offense; and (11) chooses to include such an offense in those which are criminal offenses against a victim who is a minor for the purposes of this section. 42 U.S.C. § 14071(a)(3)(A) (1994 ( & Supp. 1999 .
16. Defined by federal law to include "a range of offenses specified by State law which is comparable to or which exceeds the range of offenses encompassed by aggravated sexual abuse or sexual abuse... or an offense that has as its elements engaging in physical contact with another person with intent to commit aggravated sexual abuse or sexual abuse." 42 U.S.C. § 14071(a)(3)(B) (Supp. 1999 23. Id. The Guidelines acknowledge the acceptability of at least three different classification approaches. First, states can engage in "particularized risk assessments of registered offenders, with differing degrees of information released based on the degree of risk." Second, states are free to "make judgments concerning the degree of danger posed by different types of offenders and to provide information disclosure for all offenders (or only offenders) with certain characteristics or in certain offense categories." Third, states can provide information on registrants upon request and "make judgments about which registered offenders or classes of registered offenders should be covered and what information will be disclosed concerning these offenders." Id. As discussed at length infra, these approaches are reflected to varying degrees in the evolving classification systems of the states.
24. 42 U.S.C. § 14071(b)(6)(B)(i)-(ii). 25. See Final Guidelines, supra note 17, at 582. The Final Guidelines reflect the additional requirement contained in the Lychner Act that information, to some degree, must be circulated to the public, not just local law enforcement, governmental and non-governmental agencies, prospective employers and victims Finally, pursuant to the Commerce, Justice, and State, the Judiciary, and Related Agencies Appropriations Act, 1998, Congress prescribed heightened registration and notification requirements for offenders deemed "sexually violent predators" (SVPs), 26 which federal law mandates that jurisdictions take steps to identify. 27 Such an offender is one who has "been convicted of a sexually violent offense and who suffers from a mental abnormality or personality disorder that makes the person likely to engage in predatory sexually violent offenses." 28 Jurisdictions are free to decide the timing of the determination of whether an offender is a SVP (at pre-release or time of sentencing) and how the determination is to be initiated (either by prosecutorial discretion or routinely after conviction for a sexually violent offense). 29 Federal law is more particular with respect to the procedures used to identify SVPs. The determination must be "made by a court after considering the recommendation of a board composed of experts in the behavior and treatment of sex offenders, victims' rights advocates, and representatives of law enforcement agencies." 0 The Department of Justice, however, can (1) waive these requirements if a state "has established alternative procedures or legal standards for designating a person as a of registrants' offenses: "Information must be released to members of the public as necessary to protect the public from registered offenders." Final Guidelines, supra note 17, at 581. SVPs, at a minimum, must provide the following information: their name, "identifying factors, anticipated future residence, offense history, and documentation of any treatment received for the[ir] mental abnormality or personality disorder." 4 Federal law also requires that SVPs verify their address information on a more frequent basis, quarterly, 5 and remain subject to registration and notification requirements throughout their lifetimes. 36 Congress has required that all U.S. jurisdictions comply with the aforementioned standards by November 25, 2000, subject to possible extension, under threat of loss of a significant portion of federal law enforcement funding. 37 At present, virtually all U.S. jurisdictions have some form of registration and notification classification regime in place, although not all satisfy the specific federal requirements set forth above. 37. See Final Guidelines, supra note 17, at 586. According to the Final Guidelines, states that fail to come into compliance within the specific time periods will be subject to a mandatory 10% reduction of Byrne Formula Grant funding, and any funds that are not allocated to non-complying states will be reallocated to states that are in compliance. Id. sex offenders for purposes of notification: compulsory and discretionary. 38 The compulsory method, used in nineteen states, 9 requires all offenders convicted of certain child or sex offenses specified by the legislature to register and undergo notification, without regard for risk of individual offender recidivism.° In Tennessee, for instance, 38 . To the extent possible, the procedures discussed here are current as of October, 1999 based on a state-by-state Westlaw review of existing statutory law and telephone conversations with local authorities. The survey made it quite evident that sex offender classification procedures are in a significant state of flux, due both to state efforts to comply with the federal mandates, and the highly charged political nature of the subject matter. Another factor complicating the analysis here is that jurisdictions very often prescribe different procedures for different offender populations, drawing distinctions on the basis of date of offense or release. For practical purposes, the Article therefore focuses only upon law and procedures affecting offenders subject to the classification approach most recently put in effect.
Also, the approaches of two jurisdictions, Vermont and Pennsylvania, will not be addressed here. Vermont, at this time, has no system in place to effectuate registrant community notification, yet it is expected that the Vermont Legislature will revamp the 40. A few states in this category do provide courts a degree of modest discretion to not subject offenders to registration and notification. Alabama, for individuals convicted of specified sex offenses are required to register, without regard to individual risk. 41 The Tennessee Bureau of Investigation thereafter makes available on its Internet site the registration information collected (including the offender's name, home address, photo, date of birth, and driver's license number)." In Oklahoma, depending on which statutorily specified crime an offender is convicted of, the offender is classified as a "sex offender," or a "habitual" or "aggravated sex offender." 43 Sex offenders must verify their registration status annually for ten years, 4 while habitual or aggravated offenders must do so every ninety days for their lifetimes. 45 Information (e.g., name, address, photo, and offense) on all registrants is available to the public by request or by Internet access, 4 but local law enforcement can also provide information on registrants to the community at-large "by any method of communication it deems appropriate." 47 instance, expressly excepts juvenile sex offenders from its compulsory registration and notification scheme, mandating that "certain precautions should be taken to target the juveniles that pose the more serious threats to the public." Ala. Code § 15-20-20. Juvenile offenders are thus subject to community notification only upon request by the state and ultimate recommendation by the sentencing court, which evaluates each juvenile offender in terms of recidivism-related criteria. Ala. Code § 15-20-28(c)-(g). If the court concludes that notification is warranted, the juvenile is categorized in any of three risk-levels, with level three entailing the same aggressive public notification as experienced by adult sex offenders. Ala. Code § 15-20-28(g). See also, e.g., Conn. Gen. Stat. Ann. § 54-251(b)(c) (allowing court to "exempt" certain low-level offenders but only if otherwise "not required for public safety."); Del. Code Ann. tit. 11, § 4121(e)(6)(7) (permitting sentencing court to grant classification relief under limited circumstances and permitting prosecution to seek court approval of classification "higher than the presumptive tier"). At the same time, statutory law can permit supervising courts limited discretion to require registration, and hence perhaps notification, for nonenumerated offenses. See, e.g., Conn. Gen. Stat. § 54-254(a) (any felony "committed for a sexual purpose").
41 Similarly, in Alabama, certain juveniles and all adults convicted of a "criminal sex offense," 8 as specified by statute, are subject to compulsory registration and community notification by means of a "notification flyer," 9 which is distributed by hand or regular mail by police." In Alabama's larger cities, all persons who live within 1,000 feet of the registrant's declared address are to be notified, as well as all schools and child care centers within three miles; in smaller cities and towns, residents within 1500-2000 feet of the registrant's home, as well as schools and child care centers within three miles receive notification. 51 The Alaska Court of Appeals, interpreting the Alaska Sex Offender Registration Act, recently articulated the rationale supporting this compulsory approach:
Under ASORA, the Department of Public Safety collects the information provided by each registrant but performs no adjudication or classification of individual offenders. The Department creates the registry and enables public access to the registry .. . The legislature decided that the fact of an offender's conviction for a sex offense was sufficient reason to include that offender in the registry because of the potential for re-offense. It is not an irrational conclusion for the legislature to create the sex offender registry in response to the potential for recidivism that sex offenders 48. Ala. Code § 15-20-21.
Id. § 15-20-21(3).
In particular, the flyer, which is to be distributed before the registrant's release or upon any change in residence, is to include: Name; actual living address; sex; date of birth; complete physical description, including distinguishing features such as scars, birth marks, or any identifying physical characteristics; and a current photograph. This statement shall also include a statement of the criminal sex offense for which he or she has been convicted, including the age and gender of the victim, and the geographic area where the offense occurred .... 
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have as a group. The approach employed by the remaining states (and the District of Columbia) involves the exercise of varying degrees of discretion relative to registration and classification-notification decisions. Four basic approaches are evident.
Discretionary Risk Assessments Made as to "SVP" Status
Alone, By Courts (1999) . As a result of recent legislative enactment, North Carolina targets juveniles for special treatment. Juvenile offenders convicted of specified sex offenses are subject to registration only if found by the court to be a "danger to the community." N.C. Gen. Stat. § 14-208.26. However, the information pertaining to juveniles required to register is not available to the public. See id. § 14-208,29. 
Idaho law specifies as follows:
(3) The board shall establish guidelines to determine whether an offender scheduled for release is a violent sexual predator presenting a high risk of reoffense. The guidelines shall be established with the assistance of sexual offender treatment and law enforcement professionals who have, by education, experience or training, expertise in the assessment and treatment of sex offenders.
this determination within 14 days of receiving such notice, 56 and enjoy a right to counsel at the judicial hearing, appointed if necessary. 57 The hearing is "conducted as a summary, in camera review proceeding, in which the court decides only whether to affirm or reverse the board's designation as a violent sexual predator." 58 The court has "broad discretion" with respect to whether and to what extent to allow live witnesses and cross-examination, 9 and the rules of evidence are inapplicable. 0 In West Virginia, after the local prosecutor petitions for SVP designation, the sentencing court conducts a nonjury summary proceeding on the designation question. The offender has a right to be present, to have assistance of counsel, and to introduce evidence and cross-examine witnesses. 61 The court makes a finding of fact based upon a "preponderance of the evidence" relative to whether SVP status is warranted, 62 upon consideration of the recommendation of an expert advisory board. 63 Under these regimes, sex offenders deemed (a) Factors used in establishment of the guidelines must be supported in the sexual offender assessment field as criteria reasonably related to the risk of reoffense and be objective criteria that can be gathered in a consistent and reliable manner.
(b) The guidelines shall include, but are not limited to, the following general categories for risk assessment: seriousness of the offense, offense history, whether the offense was predatory, characteristics of the offender, characteristics of the victim, the relationship of the offender to the victim, the number of victims and the number of violations of each victim. (4) If the offender has indicated an intention to reoffend if released into the community and the available record reveals credible evidence to support this finding, then the offender shall be deemed a violent sexual predator regardless of the application of the guidelines. Idaho Code § 18-8314(3)(4) (1999 
Discretionary Risk Assessments Made of Select Serious Offenders, By Courts
In two states, Maryland and Ohio, statutory law singles out broader categories of particular offenders for discretionary risk classification. Maryland requires that persons convicted of certain statutorily specified offenses be labeled "child sex offenders" or "sexually violent offenders," and be subject to registration and notification." 5 The judiciary, however, is free to decide whether to classify a statutorily eligible person as an "offender," which entails the least onerous registration requirements, or a SVP, which requires lifetime registration and extensive notification. 6 Ohio subjects all statutorily eligible sex offenders to registration and review for SVP status but, in the SVP hearing, also engages in risk assessments of non-SVP offenders. If deemed undeserving of SVP status, an offender is categorized as a "habitual sex offender" or "sexually oriented offender," with the former category reserved for those having been previously convicted of a "sexually oriented offense."68
With respect to SVP determinations, Ohio offenders receive notice of the hearing and enjoy the right: to counsel (by appointment if necessary); to testify; to present evidence; and to offer and cross-examine witnesses. 69 The court evaluates a list of specified statutory SVP criteria and determines, by "clear and convincing evidence," whether the offender is a SVP. 0 Both the offender and the State can appeal the sentencing court's SVP decision. 7 ' SVPs must verify their registration status every ninety days throughout their lifetimes and are exposed to maximum community notification. 3 Offenders not deemed SVPs in the discretion of the sentencing court (i.e., "habitual sex offenders" and "sexually oriented offenders") are subject to less onerous registration and notification requirements.
"Sexually oriented" offenders are not subject to community notification, but must verify their registration status on an annual basis for ten years; "habitual" offenders must verify their registration status annually for twenty years, and can be subject to extensive notification requirements, in the discretion of the court.
Discretionary Risk Assessments Made of All Offenders, By Local Law Enforcement
Although virtually all jurisdictions permit local law enforcement some measure of discretion in the decision whether to release notification information, 5 seven states The probation officer saw fit to provide registration information to, inter alia, members of the offender's bowling league, a practice the Misiorski court deemed direct local law enforcement to make offender classification decisions, which determine the extent and scope of community notification that ultimately occurs. 7 The authorities often make their decisions on the basis of specified offender risk-related criteria, typically promulgated by an appointed board originated to prepare such criteria and oversee registration and notification. Arizona law, for instance, provides for the creation of a "community notification guidelines committee," the politically bi-partisan membership of which is prescribed in detail, 77 which provides guidelines for local police to use in reaching individual classification decisions. 75 The guidelines provide for three "levels of notification based on the risk that a particular sex offender poses to the community." 79 permissible on the basis of the officer's discretionary authority. Id. at 601-02. Justice Berdon dissented, stating that the majority afforded "probation officers despotic discretion to violate a citizen's privacy arbitrarily and without any judicial review whatsoever." Id. at 603 (Berdon, J., dissenting (1999) . Also, notwithstanding that the boards seemingly operate in an executive capacity, it is not uncommon for state law to require that the respective branches of government be represented on the board. See 79. Ariz. Rev. Stat. Ann. § 13-3826(E). Local police in Arizona also possess discretion to undertake community notification with respect to offenders not specified by law. See id. § 13-3825(G) (providing that nothing shall prevent police "from giving a community notice of any circumstances or persons that pose a danger to the community under circumstances that are not provided for under In Nebraska, Maine, North Dakota, Wisconsin, and Hawaii although statutory law mandates that certain offenders must register, law enforcement officials enjoy less fettered discretionary authority over individual notification decisions. In Nebraska, the State Patrol is to promulgate rules and regulations for the release of notification information, once again based on three degrees of offender risk. 0 The State Patrol has the ultimate responsibility for assigning notification levels to all persons required to register under Nebraska law. 8 ' In Maine, statutory law specifies which offenders must register as a "sex offender" or a SVP, 2 while the State Department of Corrections is charged with developing and applying a "risk assessment instrument" in the evaluation of registered sex offenders. However, local law enforcement then notifies those in the community it "determines appropriate to ensure public safety."84
Similarly, in Hawaii, North Dakota, and Wisconsin, local law enforcement enjoys total discretion in individual notification decisions. 85 Finally, in Washington State, local law enforcement agencies review initial risk level classifications made by the State Department of Corrections and other relevant agencies, which assign each eligible offender to one of three classification tiers. 86 In the event local law enforcement this section"). assigns a different risk classification than that of the agency, it must notify the appropriate agency and submit its rationale for the departure. Preliminary data indicate that law enforcement departures from agency decisions in Washington occur almost as a rule, with the vast majority resulting in one-level increases on the basis of "law enforcement discretion." 5 Decisions made by law enforcement authorities in this group are made informally and outside the presence of offenders, and no right of appeal is afforded with respect to risk classification decisions.
Discretionary Risk Assessments Made of All Offenders By Non-Law Enforcement
Finally, several jurisdictions require that risk evaluations be made of all registration-eligible sex offenders, based on risk-level determinations rendered by persons or entities other than police. Jurisdictions in this group employ four different evaluative methods.
Agency-Based
The first approach vests primary discretionary authority in an executive agency, such as a parole board, the state department of corrections, or a specially convened Washington's appellate courts have on occasion addressed the complexities of maintaining registration of homeless persons in particular. In State v. Pickett, the Washington Supreme Court held that a homeless registrant lacked a "residence" and therefore could not provide his address to the county sheriff, as required by law. 975 P.2d 584 (Wash. 1999). However, in State v. Pray, the Court of Appeals upheld the conviction of a registrant who failed to re-register upon moving to another city, and thereupon established a succession of three "temporary" residences. 980 P.2d 240 (Wash. Ct. App. 1999). Unlike the homeless individual in Pickett, Pray knew "where he would sleep each night," although the address was subject to change. Id. Therefore, although his residence was "temporary," not "permanent," he had a duty to inform the sheriff of his whereabouts.
87 (1999) . In Massachusetts, for instance, the sex offender registry board can designate an offender as both a level 3 offender and a SVP. See Mass. Gen. Laws ch. 6, § 178K(2)(c). The designation is subject to automatic review by the sentencing court, which informs the offender of the designation, his right to be heard, and his right to counsel. Id. The registry board's decision is defended by counsel employed by the board and the court determines whether a preponderance of the evidence supports SVP status. Id. If the court disagrees with the SVP recommendation, the offender remains subject to level 3 classification. Id. The offender, like all offenders classified by the registry board, is then entitled to seek judicial review of the level 3 designation. See Mass. Gen. Laws ch. 6, § 178M. It is worth noting that this discretionary right to appeal also exists in other jurisdictions, a right if exercised, can effectively vest ultimate classification discretion in a reviewing court. See, e.g., D.C. Code Ann. § § 24-1105(B)-(E) (1999) ; R.I. Gen. Laws § § 11-37.1-13 -11.37.1-15 (1999 (1999) (specifying that Board of Parole and PostPrison Supervision, Department of Corrections or a "community corrections agency" is to determine if a statutorily eligible offender is a "predatory sex offender").
In Noble v. Board of Parole and Post-Prison Supervision, the Oregon Supreme Court held that the State's failure to afford offenders notice and a hearing prior to classifying them as "predatory sex offenders" violated procedural and the District of Columbia s have adopted such an approach. In Nevada, for instance, all statutorily eligible sex offenders are evaluated by the Division of Probation and Parole on the basis of a three-level recidivism risk scale, 9 9 employing guidelines prepared by the attorney due process. 964 P.2d 990 (Or. 1998). According to the Noble court, the consequences of community notification jeopardized a protectible "liberty interest," requiring due process protections:
When a government agency focuses its machinery on the task of determining whether a person should be labeled publicly as having a certain undesirable characteristic ... and that agency must by law gather and synthesize evidence outside the public record in making that determination, the interest of the person to be labeled goes beyond mere reputation. The interest cannot be captured in a single word or phrase. It is an interest in knowing when the government is moving against you and why it has singled you out for special attention. It is an interest in avoiding the secret machinations of a Star Chamber. Finally, and most importantly, it is an interest in avoiding the social ostracism, loss of employment opportunities, and significant likelihood of verbal and, perhaps, even physical harassment likely to follow from designation. Id. at 995. In response to Noble, the State now requires that a "paper trial" occur. Offenders receive notice that they might be labeled a "predatory sex offender," and can submit written materials, but are not entitled to appear or present live witnesses. Telephone Interview with Pam Wood, Oregon Deputy Attorney General (Sept. 10, 1999) (interview transcript on file with author).
96. R.I. Gen. Laws § 11-37.1-12(C)(4) (1999) (specifying that the "the parole board shall assess the risk of re-offense of each offender referred to them for community notification," and assign a risk level, based on criteria specified by statute and guidelines promulgated by "notification advisory council."). Upon request of the district attorney, however, the court is to determine whether a particular offender warrants SVP status, based on the recommendation of the "sexually violent predator board of review." Id. § 11-37.1-6(B).
97. Tex. Penal Code Ann. § 62.03(a) (West 1999) ("Before a person who will be subject to registration ... is due to be released from a penal institution, the risk assessment review committee.., shall determine the person's level of risk to the community using the sex offender screening tool developed ... . "). In Texas, the sentencing court conducts the risk assessment of probationers, using the identical risk assessment instrument. See id. § 62.03(c).
98. D.C. Code Ann. § 24-1104(a) (1999) (stating that the "Sex Offender Registration Advisory Council" is to "develop guidelines and procedures to assess the risk of a repeat offense and the threat posed to the public by the sex offender's release."). In the District, persons categorized as level 2 or 3 offenders or a SVP (but not level 1) can request an appeal of the Council's recommendation, and the offender "shall be afforded an opportunity to contest the Advisory Council's recommendation and to present evidence, by proffer or otherwise." Id § 24-1105(C).
99. Nev. Rev. Stat. Ann. § § 179D.720, 179D.730, 179D.7301. Sex offenders placed on probation are assessed by the Division "on or before the sentencing of general and the "advisory council for community notification." 1 0
Although the initial assessment is conducted ex parte, upon receiving notice of being designated a class II or III offender, an individual can request reconsideration of the designation, whereupon the offender is permitted to appear personally to present evidence in favor of re-designation, and the State can offer rebuttal evidence. 10 Local law enforcement then carry out notification in a scope and method consistent with the tier ultimately designated.
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Prosecutor-Based
In New Jersey, although statutory law specifies which convicted sex offenders must register, prosecutors evaluate each eligible sex offender for notification purposes in terms of "risk of re-offense," 1 03 by means of a three-tier risk assessment scoring system that accords points to different risk factors identified by mental health and law enforcement professionals (the "Registrant Risk Assessment Scale"). 104. See N.J. Stat. Ann. § 2C:7-8(a) (stating that "[a]fter consultation with members of the advisory council .. .the Attorney General shall promulgate guidelines and procedures for the notification required pursuant to the provisions of this act. The guidelines shall identify factors relevant to risk of re-offense and shall provide for three levels of notification depending upon the degree of risk of re-offense."). See generally Attorney General Guidelines for Law Enforcement for the Implementation of Sex Offender Registration and Community Notification Laws, June 1998 (containing "Registrant Risk Assessment Scale") (available online at <http:www.state.nj.uslps/dcj/meganl.pdf>). The Third Circuit Court of Appeals described the scoring system as follows:
The Scale itself is a matrix with thirteen factors grouped into four general categories: (1) Seriousness of Offense; (2) Offense History; (3) registrant of the tier designation and that notification will ensue unless the designation is appealed to the local county court." 5 If appealed, the registrant is entitled to a summary in camera judicial hearing, with counsel provided,' in which the court makes a "case-by-case" determination of the propriety of the prosecutor's determination."°7
Judge-Based
The next approach has been adopted by Wyoming, which allocates classification authority entirely to judges.
In Wyoming, upon application by the district attorney, 0 8 the court is to provide notice to the offender and conduct an in-camera hearing, ultimately designating the offender's risk of re-offense as "low," "moderate," or "high" based on statutory criteria. 1 0 9
Characteristics of Offender; and (4) Community Support. Guided by the promulgated examples and commentary, the prosecutors determine whether the registrant poses a low, moderate, or high risk to the community under each of the factors and assign zero, one, or three points, respectively, for each factor. Then the prosecutors multiple these raw scores by a coefficient, reflective of the relative weight attributed to the various general categories by the creators of the Scale .. 1996) . Procedural requirements relating to judicial review in New Jersey's classification regime, in particular proof requirements, are discussed at further length infra.
108. See Wyo. Stat. Ann. § 7-19-303(c) (Michie 1999) (specifying that district attorney "shall file an application for hearing... if the offender is an aggravated sex offender or a recidivist"). Wyoming law also cedes discretion to local prosecutors relative to less serious statutorily eligible offenders. See id. (stating that "[flor other offenders registered under this act, the district attorney shall file an application for hearing under this section if, based upon a risk of reoffense factors specified in W.S. 7-19-303(d), it appears that public protection requires that notification be provided... ").
109. Id. § 7-19-303(c)(d). In Delaware, although classification decisions are mainly compulsory, see supra note 39, the courts possess discretion to render classification decisions with a limited subgroup of offenders. See Del. Code Ann. tit. 11, § 4121(a)(4)(e)-(f), (d) (stating that, upon motion by the State, the court is to conduct risk level classification hearings for those having pled "guilty to any
Hybrid
The last approach is utilized in three jurisdictions, Kentucky, 1 ' Montana,"' and New York," 2 where courts render final classification judgments on all statutorily eligible sex offenders, with varying degrees of deference paid to initial assessments made by experts, on the basis of risk-related criteria and guidelines. These jurisdictions place premium importance on due process concerns, typically affording offenders a right to counsel and requiring that offenders receive notice of and have the opportunity to be heard at the judicial proceeding."' At such hearings, standard rules of evidence typically do not apply," 4 and the reviewing court enjoys broad discretion in the amount and type of evidence allowed," 5 including expert testimony proffered on behalf of offenders." 6 New York's recently modified law contains perhaps the nation's most onerous procedural requirements of any jurisdiction in this category, due in significant part to a 1998 federal court order enjoining application of New York's sex offender classification law." v In New York, the board of examiners of sex offenders conducts an initial evaluation of all offenders statutorily eligible to register, offense included in the originally charged offense" and those offenders convicted of specified sex offenses before the effective date of the notification law, yet have violated probation or parole on the basis of guidelines prepared by the board." 9 The board evaluates each offender in terms of "low," "moderate," or "high" risk, a designation, which as elsewhere determines the duration of registration and extent of community notification that will occur. 2 0 The offender is permitted to "submit to the board any information relevant to the review."' 2 ' The evaluation rendered by the board serves as a "recommendation to the sentencing court,"1 22 which makes the ultimate classification decision. The court notifies the offender of his right to be heard at the proceeding and his right to counsel, appointed if necessary.2' At the hearing, the court must decide whether the district attorney has established by clear and convincing evidence that the board's initial recommendation was correct. 24 In making its determination, the court is to: review any victim's statement and any relevant materials and evidence submitted by the sex offender and the district attorney and the recommendation and any materials submitted by the board, and may consider reliable hearsay evidence submitted by either party, provided that it is relevant to the determination. Facts previously proven at trial or elicited at the time of entry of a plea of guilty shall be deemed established by clear and convincing evidence and shall not be relitigated. (N.Y. 1998) (denying offender's effort "to call the victim as a witness to establish facts which he feels would be favorable to him in the overall review of the risk assessment."). According to the Tucker court, the "review procedure is to assess the defendant in order to protect the public; it was not created to place additional At the conclusion of the hearing, the court renders an order "setting forth its risk level determination and the findings of fact and conclusions of law on which the determination is As should be evident, jurisdictions use a variety of approaches to determine whether particular sex offenders warrant registration and community notification, and, if warranted, the extent of such requirements. In nineteen jurisdictions, legislatures effectively make the classification decision, requiring that offenders convicted of specified offenses be subject to varying degrees of registration and notification, regardless of the individual risk they possibly pose. 2 7 In the majority of jurisdictions, however, discretion is exercised (even if only with respect to the SVP determination), requiring that individualized decisions be made relative to offender risk.
The balance of this Article focuses on the varied decision-making protocols of this latter group, and in particular those jurisdictions affording some measure of procedural due process in classification decisions. 28 In particular, two of the most important areas of procedural disagreement are examined: (1) how the burden of persuasion on classification decisions is allocated and the quantum of proof required; and (2) 
(A) Burden of Persuasion
Courts and legislatures have reached varying results over which party-the offender or the state-bears the burden of persuasion on classification decisions, and the quantum of proof by which this burden must be satisfied.
1.) Allocation of the Burden
Plainly, given the significant consequences attending classification designations, the question of which party bears the burden of satisfying classification criteria has critical importance. Because it is the state that seeks to impose registration and notification requirements on the offender, logic and tradition would suggest that the state should be the party required to shoulder the burden of establishing the appropriateness of any ultimate discretionary decision." 9 Typically, however, this is only impliedly so, as the issue of allocation is usually not specified. determination of the relevant issues of fact..., (2) the absence of a substantial economic or other burden to the state from allocating the burden of persuasion to it, and (3) our conclusion that such an allocation will materially reduce the risk of error in those cases in which the allocation of that burden plays a role..
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Similarly, New York law specifies that the district attorney bears the burden of establishing "the duration of registration and level of notification,"' 3 ' as recommended by the board of examiners of sex offenders, when before the reviewing court.
Not all jurisdictions, however, agree with this position. In Minnesota, for instance, offenders bear the burden of proving that the initial risk assessment made by the expert board is erroneous. 3 Pennsylvania law until recently also imposed on offenders the burden of rebutting the statutory presumption that SVP status is warranted.
1 3 5 The Pennsylvania Supreme Court, however, citing to E.B., invalidated the approach on the rationale that it created too great a risk of erroneous classification. on the related question of how much evidence must support the classification decision. To a significant degree, the quantum of proof question turns on how a jurisdiction believes the risk of classification error should be distributed, as between offender and the state, and the extent to which such risk should be tolerated. As the Supreme Court has stated, the proof standard selected "reflects not only the weight of the private and public interests affected, but also a societal judgment about how the risk of error should be distributed between litigants."" 7 Most often, the question is resolved by reference to the nature of the proceeding itself."" For instance, in criminal guilt adjudications, the most demanding standard of "proof beyond a reasonable doubt" applies." 9 In sentencing proceedings, with guilt having been adjudicated, factors can be established by a "preponderance of the evidence,"' a civil law standard permitting confirmation of the disputed fact by the greater weight (50%) of the evidence.1 4 ' Finally, the "clear and convincing" standard, as observed by one court, is required "where the interests at stake are deemed to be more substantial than the mere loss of money, there is a need to protect particularly important individual interests, or [ intermediate standard is met when the outcome is supported by roughly 70% of the evidence. 43 In Addington v. Texas, for instance, the Supreme Court held that in involuntary civil commitment proceedings the state must establish the appropriateness of commitment by "clear and convincing evidence," given the loss of liberty and stigma associated with involuntary commitment. 144 According to the Addington Court, an individual facing compelled civil commitment should not "be asked to share equally with society the risk of error when the possible injury to the individual is significantly greater than any possible harm to the state." 45 The nature of sex offender classifications, however, eludes ready classification. 46 Given that offenders typically have already been adjudicated guilty of the crime making them eligible for notification, the "beyond a reasonable doubt" standard obviously need not apply. The question remains, however, which of the lesser standards of proof--"clear and convincing" or "preponderance of the evidence"--best reflects the nature of the classification proceeding?
Interpreting New Jersey law, the Third Circuit in E.B. v. Verniero held that the state bears the burden of proving to the reviewing court by clear and convincing evidence that the tier classification-initially reached by prosecutors-is proper. 147 Stating that the "factual determinations required in a Megan's law hearing are of greater complexity than those typically involved in sentencing, " 148 the E.B. court likened the classification decision to that in Addington, insofar as both determinations involve significant stigmatization and largely depend on predictions of future behavior.14 The majority weighed the respective risks as follows:
An erroneous underestimation of an individual's dangerousness will not necessarily result in harm to protected groups. Registration alone, which Megan's Law mandates regardless of an offender's classification, allows law enforcement officials to monitor offenders and provides considerable disincentive to offenders to commit criminal acts because of the high likelihood of being apprehended. On the other hand, an overestimation of an individual's dangerousness will lead to immediate and irreparable harm to the offender: his conviction becomes public, he is officially recorded as being a danger to the community, and the veil of relative anonymity behind which he might have existed disappears. 50 As for the countervailing governmental interest involved, the E.B. court reasoned: "the state has no substantial interest in notifying persons who will not come into contact with the registrant; nor has it any interest in notifying those who will come into contact with a registrant who has erroneously been identified as a moderate or high risk."' 5 ' In short, the Third Circuit held, offenders should not "'be asked to share equally with society the risk of error." -" New York and Ohio also utilize a clear and convincing proof standard.' 53 Massachusetts, by contrast, uses a "preponderance of the evidence" standard in judicial review of risk-level determinations initially reached by its sex offender registry board.
5 4 According to the Massachusetts Supreme Judicial Court, although there exists a risk that "the board will apply general factors to the offenders that may not correctly predict their propensity to reoffend," the risk is minimized because of the adversarial nature of the evidentiary hearing, the requirement that the board make explicit findings, and the provision to offenders of the right to appeal the decision to superior court. 15 The court expressly rejected a clear and convincing standard, out of concern for "erroneous underclassifications." 55 In so doing, the court distanced itself from the Third Circuit's decision in E.B., stating that the Third Circuit "concluded that the possible injury to sex offenders from being erroneously overclassified was significantly greater than any harm to the State from an erroneous underclassification. We believe that the harms of erroneous classification are more nearly equal." 5 7 Idaho, Minnesota and Rhode Island also use a preponderance standard.
8
Finally, the law of numerous states is silent on the critical issue of proof quantum. Kentucky, for instance, requires that eligible sex offenders undergo risk 154. Mass. Gen. Laws § 178L(2); Doe v. Sex Offender Registry Bd., 697 N.E.2d 512, 520 (Mass. 1998).
155. Doe, 697 N.E.2d at 519. 156. Id. 157. Id. at 520 n.14. Justice Marshall disagreed, concluding that a clear and convincing evidence standard "would enable police and community to focus on those offenders who may pose an actual threat to young children and others that the statute seeks to protect." Id. at 520-21 (Marshall, J., concurring and dissenting in part). Justice Marshall also noted that the offense eligibility criteria used by Massachusetts for registration are significantly broader than those in New Jersey and New York, where designations are reached by the more stringent clear and convincing evidence standard. See id. at 521. He stated:
Because the definition of 'sex offender' sweeps in persons whose crimes may have nothing to do with victimizing anyone, much less the vulnerable populations with which the statute is concerned, careful and individualized due process is necessary to sort sexual predators likely to repeat their crimes from large numbers of offenders who pose no danger to the public, but who are nonetheless caught in the statute's far-flung net of registration. Id. (footnote omitted).
158. See Idaho Code § 18-8321(10),(11); Minn. Stat. Ann. § 244.052(6)(a),(b); R.I. Gen. Laws § 11-37.1-16(B)(6).
assessments by "certified providers" (at their own cost), placing them in high, moderate, or low-risk categories, which determine the duration of registration and extent of community notification. 159 The sentencing court reviews the recommendation, as well as any victim statements and materials submitted by the offender. After conducting a hearing, at which the offender has a right to be heard and have appointed counsel, "[t]he sentencing court shall issue findings of fact and conclusions of law and enter an order designating the level of risk." 6° Similarly, in the District of Columbia, offenders are entitled to contest expert risk-level determinations before the sentencing court, and to present evidence, yet the law specifies only that "the court shall consider the recommendations of the Advisory Council in its determination of whether the offender is a sexually violent predator and the level of risk of repeat offense."'"' Other jurisdictions are similarly reticent on the issue." 2
(B) Right of Appeal
Another area of procedural uncertainty concerns the availability, and extent, of offenders' right to contest classification designations. This is so despite the manifold significant consequences of classification decisionsincluding the duration and extent of community stigmatization and the constant threat of vigilantism, (5) (stating only that the "sentencing court must make a written finding at the time of sentencing that the offender is a sexual predator"); La. Rev. Stat. Ann. § 15:542.1 (stating only that "[ulpon receiving a recommendation from the sexual predator commission, the court shall make a determination as to whether or not an offender is a sexually violent predator"); N.D. Cent. Code § 12.1-32-15 (stating only that "the court shall determine upon motion of the state's attorney and after receiving a report from the qualified board if that person is a sexually violent predator.").
possibly for offenders' lifetimes. 63 While it might seem that a convicted felon could have little left of his good name, community notification.. . will inflict a greater stigma than would result from conviction alone. Notification will clearly brand the plaintiff as a "criminal sex offender" within the meaning of the Community Notification Act-a "badge of infamy" that he will have to wear for at least 25 years-and strongly implies that he is a likely recidivist and a danger to his community. In his recent book, Professor Amitai Etzioni, a promoter of "Communitarian" values, proposed a solution to the dilemma faced by states and major limits on, their freedom to change their legal names.
16 6 Despite these significant consequences, the law in the vast majority of states is silent on the question of appeal. 16 In others, a right to appeal exists, but its contours remain uncertain. relates back to or becomes incorporated into the antecedent judgment of conviction.' 75
In effect, the court reasoned, the "criminal action" terminated upon sentencing; because the offenders had served their sentence, the classification decision was both temporally and legally distinct from the sentencing decision, precluding a right to appeal. According to the unanimous court, classifications are "neither an amendment to the judgment of conviction, nor a resentencing." 7 7 Rather, they are "discrete" determinations that "are a consequence of convictions for sex offenses." 7 8 Because "'no provision of the New York Constitution constrains the Legislature to provide a right of review by an appellate court of every decision,"" 179 and the Legislature noticeably failed to codify a right of appeal in the Sex Offender Registration Act, the Court of Appeals was loath to invoke an "alternative source of authority to fill the gap that the offenders would like us to fill." 1 80 The Stevens court also expressly deferred on elucidating the "true nature" of the classification decision: whether the court "is acting qua court or as a distinct quasi regulatory entity."' 8 ' If the latter, the court implied but did not endorse, that registrants might have a right to "some discrete, 175 Durston, 153 U.S. 684, 687 (1894) (stating that "review by an appellate court of the final judgment in a criminal case, however grave the offense of which the accused is convicted, was not at common law, and is not now, a necessary element of due process of law.").
180. People v. Stevens, 692 N.E.2d at 988. The court added: "While some may persuasively point to policy reasons why a risk level assessment ought to be subject to some form of 'appellate' review, that is no substitute in these circumstances for a legislative authorization by enactment of an appropriate statutory regime." Id at 990.
181. Id.
authorized appellate review" of an administrative nature. 82 Administrative review is, in fact, available in a few jurisdictions. Minnesota offenders can seek review of their risk level designations before an administrative law judge, and the review hearing is subject to the applicable administrative review standards. agency decisions. 8 ' Finally, New Jersey, the jurisdiction in which the modern sex offender registration and notification movement largely began, affords an express right to direct judicial appeal. As noted earlier, in New Jersey, the local prosecutor evaluates the offender's risk of reoffense pursuant to the Registrant Risk Assessment Scale, and makes a risk-level designation on that basis, which the prosecutor must support by clear and convincing evidence if appealed to a court.' 1 7 The court's classification decision, however, "is subject to judicial review by either side through appeal." 5 5 With direct judicial review available, New Jersey appellate courts on numerous occasions have seen fit to reduce risk classifications reached by lower courts.
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In short, widespread disagreement currently exists over the availability and extent of offender rights to appeal classifications. Although jurisdictions often permit nonSVPs to petition at a later date for relief from registration Super. Ct. App. Div. 1997) (doing same and concluding that "the registrant has not been shown to be the type of sexual offender contemplated by the community notification provisions of Megan's Law ... [Ihf Megan's Law is applied literally and mechanically to virtually all sexual offenders, the beneficial purpose of this law will be impeded.").
In New York, as well, the courts have modified initial classification recommendations made by the board of examiners of sex offenders. See, e.g., People v. Jimenez, 679 N.Y.S.2d 510, 518 (N.Y. Sup. Ct. 1998) (reducing registrant classification from level 2 to level 1, based on de novo review of the record). It remains to be seen how the recent provision by the New York Legislature of a right to direct judicial appeal beyond the lower courts will influence the perceived accuracy of classification determinations. See supra notes 117-26 and accompanying text (discussing recent legislative modifications).
In Ohio, where there exists a right to appeal SVP designation, the case law reflects numerous successful appeals. See and notification, usually after ten or fifteen years of crimefree community release, 10 the vast majority of states fail to offer specific guidance on the question of appeals. As made clear in the New York Court of Appeals decision in Stevens, 9 ' legislative silence can have dispositive effect in the absence of some avenue of administrative redress. 192 This is especially so because risk classification decisions do not appear subject to the writs of mandamus 19 ' or habeas corpus. 94 Conceivably, declaratory relief might be available, 95 but such relief is speculative due to the fact that classifications are "civil," precluding any Sixth Amendment right to counsel. 96 V. CONCLUSION Current sex offender classification approaches, for better or worse, bear obvious earmarks of actuarial justice. 9 7 This influence is most apparent in jurisdictions that eschew individual risk assessments in favor of legislative imposition of compulsory registration and notification for those offenders convicted of specified sex offenses. 19 But it is also manifest in those jurisdictions actually engaging in individualized decision-making as to offenders, especially when based on risk assessment scales' 99 prepared by "expert boards. 200 Conceived in broad systemic terms, the procedures adopted by legislatures and courts reflect value choices based on risk and its allocation. Those jurisdictions using the compulsory method of classification show utmost risk averseness, motivated by a deference to aggregate estimates of sex offender risk. In those jurisdictions permitting the exercise of discretion in the classification of offenders, less actuarial deference is shown. There, risks of error, 20 1 i.e., subjecting those offenders who will not recidivate to the travails of notification, are weighed against the averred community safety benefits of registration and notification. As discussed, however, even within this latter group, jurisdictions manifest varied tolerance for risk. Rights of appeal, and burdens of proof and their allocation, can at once be outcome-determinative, and reflect a given jurisdiction's values relative to risk (of recidivism and hence error).
03
At present, sex offender classification laws and procedures are in the midst of a period of significant change, serving as true testament to Justice Cardozo's precept that " [s] tatutes are designed to meet the fugitive exigencies of the hour. 2 0 4 From a resource perspective, although the most expansive actuarial model (characterized by legislative presumptions as to risk and compulsory classification) carries short-term benefits because of its avoidance of individualized, procedure-bound classification decisions," 5 it is increasingly becoming apparent that registration and notification themselves are very costly and burdensome. Such systemic costs range from increased demands on scarce judicial resources, because sex offense suspects are less likely to plead guilty and thus automatically become subject to registration and notification,"' to the enormous demands on local law enforcement faced with implementation of the blunderbuss
